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This appeal is from a judgment of the United Sta 


importing opium and marijuana in the form ot hashish (21 
U.S.C. §§952(a), 960(a)(1)) (Counts One and Three) and pos- 
session of those substances with the intent to distribu 


them (21 U.S.C. §841(a)(1)) (Counts Two and Four). 
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Appellant was sentenced to a term of three years Lm- 

+c "Pr ¥ } al . - qe 8 . a maAYrna?) r\r ~~ ~ f _ 
prisonment and three years' special role on each of the 


four counts, the sentences to run concurrently. 
The Legal Aid Society, Federal Defender Services Unit, 
was appointed as counsel on appeal, pursuant to the Criminal 


Justice Act. 


charging appellant with importing and possessing with intent 


The indictinent is B to the separate appendix to appel- 
lant's brief. 
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letermine the issue Charit-c *eahhatir in emolo 22 of the 
aetermine issue, Charlies Grabnat ie 1 emo e < th 
« 
U.S. Customs Serv 2, testifie iat on November 7, 1975, 
9:00 p.m., in the Pan-American Airline 
+ ~shr . , * ? 4 —_ ~ A+ »~ ~ 
t John F. } inedy International Axrport, he 
- 
. ~ — y , 19-)\ ans elLasa — — — 
was approached by appellant (H.127) nd given documents, in 
-* . . : s] . a “3AYrer cnr 
cluding an invoice, pertaining to a snAlpment of cargo con 
tained in a wooden crate store nearby ( eae) Grabbatin 
questioned appellant about those items listed on tne invoice 
h , 1% * ~ ‘ a tT oo - ) + 
ch were unfamiliar to the s ayent (H.14-15, 30, 32). 
| $+ ac Si aA +} . s a0) 7 y } with has . 
Grabbatin testified that apneliant, who spoke with a heavy 
t 7 >”? > = a t- Jy, = . WA re — A+ > + 
~~ accent (H.17, 37, 39), stated that those objects were African 
- { V6 os - 7 ' } r * ¢ t ’ 
its (H.15-16) and wood carving: (H. 32). Spe 
cifi -31] Pe 1 t n stifi 7 bh ; AD? liant , yint i ery t} > 
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ticular item ont ) ce Pex ge The ¢ ; ; a 
uwrerals in parentheses preceded "H" refer O pages 
of the transcript of tl pretrial ippression hearing; when 
preceded } “TT” Sach 2 rals re { ades Oo the tria 
transcript. ynerals Mreec 1 ty tet far to numbers: ¢ 
Gover — . } ° nt tye iy ; "A. 


cargo were being picked up for anvellant or meon else, 
appellant responded that it wis for himself (N.13) and that 
this conversation between the agent and apne)lant was in 
English (H.17). 

Grabbatin also stated that later on November 7, 19 , 


he arrested appellant after appellant had previously !} 


arrested by a DEA agent (H.18-19 36) that he then re 


apnoellant his 


during this vrocedure anpellant seemed cal: ind unexcite 
> 1) 5 Grabbatin further testified that when he sai t 


appe)lant that "[i])t was a good shiv t ana a pretty 


re 


at approximately 5:30 p.m., in response to a telephone call 


he and three other agents went to the Pan-2 cargo building 


int zal d i 
~~ a > 7 4 . _-~ - f . a le! ‘ » 

seated in the Customs area 1.42% is At ¢t t time, in 
Se : ; . , 

nglish, the agents asked if av Jiant were t re to clai 


'S). Agent Giaimo then placed appellant under arrest and 


that time, ap: ellant's demeanor did not ch 1 W.51). More- 


over, Agent Glaimo testified that, in response to questioning, 
7 7 4 +} , -" 7c a mano ~ + - 
appellant stat that the narcotics found in the crate were 
, : . . P : 
his; that he got them from Nepal and 2ed the from Neva] 


and that > was gOlng to “distribute” it (H.31). Further, 
Agent Giaimo statrd that the interrogation was stonone ifte ; 
appellant indicated that he desired io speak to an attorney 
[he sels 

DEA Agent John Huber testified that on } ber 7, 1975, 
he als sarticipated in appellant's interrogation at Kennedv 
Airport; that he asked appellant whether he 1d been advised 
of his constitutional rights and Miranda warnings; and that 
appellant stated that he had (1.67) Huber also testified 
that he ked appellant whether he understood what had hap- 
pened and that appellant was unde esc, to which appel- 
lant's one syilab}: resnonse was “ves” (H.63). Further, 
Agent Huber testified that in response to questioning, appel- 
lant stated that the ‘nts of the wooden crat were hi 

. 
that he himself the crate fro Africa; and that 
he was going to "it in New York (H.64-65). 
the pretrial hearins, ppellant, a citizen of Seneaal 

(1.76), testified in his own behalf. In order to aliow t) 
District Court ¢ mserve the manner in which Llant then 
spoke English, a; 1] t's initial tes’* . in ft 


the Miranda warnings, 


that althoug 
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questions from a card, 
right to a lawyer 
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Aopellant also testif that on ) Her -; £975, : : 
w2s asked by the customs acer re ti Iort whether > 
2 merchandise on the invoice was for appellant. Through the 
use of gestures anda some English, apnellant described the 
objects on the invoice, although he did not understand every- . 
thing the agent said (T.206-208). The agent left and re- 
turned and then took anpellant to the area where the crate 
was stored (T.208-209). There, anpvellant old the agen chat 
a mistake had been made, sins the crat stored there wa ‘ 
not appellant's (7T.209, 218) and was not the rate cqiven te 
Air Afric for export from Abidjan (T.218). The crate was 
opened, whereupon appellant discovered that the art object 
inside were his (T.209). Aopellant testified that the next 
thing he knew, he was arrested, handcufied, searched, and 
questioned (T.210-211). Appellant testified that he did not 
understand the questioning or what was happening at that 
time {(T.201). 
\ 
Moreover, appellant denied telling any of the agents 
hat the drugs in the crate were his and that he had imported 
them (f. 22S, 232-232): He also denied makina 1 statement to 
Mr. Brady about a “gig” in Harlem (T.217). 
3. The: Government's Rebuttal 
Agents Giaimo, Grabbatin, and Huber testified about the 
custodial, post-arrest statements allegedly made by appellant 
on vomber 7, ] oS 
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after the crave and its bottom compartment 
had been opened, and it has argued that what 
he there said contradicts or is inconsistent 

~ with his testimony here in court. You must 
jletermine whether you a isfied that the 
Defendant did make such ents and 2 
ther they are inconsistent with or contra- 
dictory of his testimony here. If you do 
Find inconsist[eJncy or contradicti 


mz 7 consider that onlv in determining the 
D--endant's credibility as a witness. Dart 


from the question of } 

witness, you may not treat what you fin 
; ' Mr. Diop said at Kennedy Airport after the 
crate and its bottom comnartment had heen 
opened as evidence of what the facts are 
You may treat it only as nullifying those 
parts of the De i L mc 
which are inconsistent with or contradicted 


by wi.at you find he said at Kennedy Airvort." 
(T. 346-347). 
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